His Grace John Duke of Roxburgh, ArrzILANx. 
James V. auc hope of Edmonſtoun Eſq; Reseoxvext. 


Et 6 contra. 


The Caſe of James Wauchope of Edmonſtoun Reſpondent in the Original, and 
Appellant in the Croſs- Appeal. 


HE deceaſed Robert Kerr Earl of Roxburgh being ſeized of the Abbacy of Kelſo, granted a Feu 
Charter of the Lands of Broomlands Parcel of the ſaid Abbacy to Andrew Kerr and his Heirs for 
ever, upon a Recital that Kerr's Anceſtors had been antient Rentallers or kindly Tenants of 
theſe Lands, and the Reddendo or Quitrent in this Charter is 31. 6s. 84. Scots, and 3s. 4d. 
of the ſame Money in Augmentation of the Rental. | 

Robert the Son of the ſaid Andrew Kerr having no Iſſue of his own Body, made a Conveyance of the 
ſaid Lands to the ſaid Robert Earl of Roxburgh, with this Proviſo, that he ſhould undertake the Payment 
of all his Debts, and of two Life Rents, with which the ſaid Lands ſtood charged, leaving it in the Op- 
tion of the Earl to accept of this Right under the Conditions therein contained, or to wave it as he ſhould 
be adviſed. ; 

The faid Robert Earl of Roxburgh executed a Deed of Settlement of his Eſtate, limiting the ſame to certain 
Heirs in Tail, and containing Conditions and Limitations upon the Heirs of Entail, by which they were 
diſabled to charge the Eſtate with Debts, or to alienate the ſame or any Part thereof: And it was expreſly 

rovided that if any of the ſaid Heirs of Entail did alienate, contrary to the Limitation aforeſaid, he ould 
Arrfei not only for himſelf, but for all the Heirs Male of his Body.—But as he intended the yearly Profits 
of the Eſtate ſhould not be diminiſhed by any of the Heirs ſucceeding, ſo at the ſame Time, in ſome 
Meaſure, to mitigate the Limitations and Conditions aforeſaid, he reſerved to them a Power of letting 
Leaſes, and granting Feus, provided ſuch Leaſes or Feus were not in Diminution of the Rental, as it 
ſhould ſtand at the Time of the reſpective Heirs Succeſſion. 

The Words in the Entail are theſe, Reſervand' omnimodo ante dict“ Hæredibus tallie libertatem & privile- 
gium concedendi Feoda & Rentalia talium partium & portionum dif ſtalus & Patrimonii prout illis expedi- 
ens videbitur : Proviſo quod eadem in Leſionem vel Diminutionem Rentalis dict' terrarum aliorumque predia” mi- 
nime concedantur, prout eadem tempore ſucceſſionis dic“ Hæredum iiſdem perſolvere contigerit. 

After the Death of the ſaid Roberi Kerr, and ſoon after this Settlement, the ſaid Robert Earl of Rox- 
burgh executed a Leaſe of the ſaid Lands to and for the Behoof of Alexander Don of Newtown for his Lite, 
and for nineteen Years thereafter, thereby reſerving the yearly Rent of 6 J. Scots. 

The ſaid Leaſe recites, that the Earl had granted a Bond of Penſion for Five Hundred Marks yearly 
to the ſaid Mr. Don commencing at Whitſunday 1640; and further recites, that the ſaid Earl being ſenſi- 
ble of the long and faithful Services done and performed to him by the ſaid Alexander Don, and of the great 
Pains and Charges taken and ſuſtained by him in his Service, and being willing to give him a further juſt Recom- 
pence and Reward for the ſame ; and that the Lands were charged with certain Life-Rents, of which the Leſſee 
became bound to relieve the Earl, as alſo to accept of the Leaſe in Satisfaftion of the yearly Penſion due upon the a- 
foreſaid Bond. Therefore the ſaid Earl granted the ſame. _And in the faid Leaſe there is contained a par- 
ticular Covenant, by which the Earl aud his Heirs had Power to redeem the fame upon Payment of ten 
Thouſand Marks, and ſuch further Sums as ſhould happen to be laid out in building and repairing of 
Houſes on the ſaid Lands, not exceeding two Thouſand Marks. 

William Earl of Roxburgh ſucceeded Earl Robert his Grandfather, who died ſoon after the Date of the 
ſaid Leaſe, and being enabled thereto by the above recited Clauſe in the Entail, he granted a Feu Charter 
of the ſaid Leaſehold Lands to the ſaid Alexander Don, reciting therein the ſaid Leaſe, and conſidering the 
great, faithful and good Services done to him as well as to his deceaſed Grandfather by the ſaid Alexander Don, 
tending in a very great Meaſure to the ſettling of his Fortune, Eſtate, and Living, which deſerved a far greater 
Reward than any Thing he had hitherto received from his ſaid late Grandfather deceaſed, and being willing to give 
bim a farther juſt Recompence and Reward for the ſame; therefore as alſo for certain other good Cauſes and Con- 
ſiderations moving him, he granted the ſaid Feu Charter, and thereby reſerved the yearly Rent of 77. 10s. 
Scots, which is 1/1. 105. Scots more than the Rent reſerved by the Leaſe made by Earl Robert the Maker 
of the Entail, ſo that the Feu added to and did not diminiſh from the Rental, as it ſtood at the ſaid Earl 
William's Succeſſion to the Eſtate. Upon which Charter the ſaid Alexander Don had Livery and Seiſin. 

From that early Period the ſaid Alexander Don, his Heirs and Succeſſors, have continued to poſſeſs qui- 
etly downwards, without Challenge or Interruption, until the Year 1727. when the Appellant was pleaſed 
to bring his Action againſt the Reſpondent. | 

Certain Creditors of Robert Kerr the original Proprietor not having received Payment of their Debts 
from the ſaid Earl Robert, who was bound by the Condition in the aforeſaid Diſpoſition and Conveyance 
made to him to pay the ſame, obtained a Decree of Appriſing or Adjudication of the ſaid Lands for their 
Security and Satisfaction, which put the ſaid Alexander Don under a Neceſſity of purchaſing the ſaid Decree 
7 * which he rendered compleat by Charter, whereon Livery and Seiſin followed in Anno 
1668. 

In Conſequence of the aforefaid Feu Right, and Infeftment from William Earl of Roxburgh, the ſaid 
Lands of Broomlands have been poſſeſſed by the ſaid Alexander, (afterwards Sir Alexander Bon) and his 


Heirs near eighty Years, without any Suggeſtion made that the Title was ſubje& to Challenge, as inconi- 
ſiſtent with the Settlement aforeſaid, and the Proprietors have laid out large Sums of Money in building a 
Houſe, and in other Improvements upon the Premiſſes. | 


The 


Anno 1727, 
Attion brought. 
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The Appellant, the Duke, neverthelefs, as Heir by the ſaid Settlement, brought an Action for redu- 
cing and 252 aſide the Reſpondent's Rights as being granted by a Perſon limited and diſabled to aliene 
any Part of the Eſtate tailzied. 

To this Action the Reſpondent auc bope's Brother, then Defendant in the Cauſe, appeared, and objected 
to the Title of the Duke (the Appellant). That in caſe the Grant of the Feu Right in Queſtion ſhould be con- 
ſtrued a Contravention of the Tailzie, the ſame would, by the expreſs Words of the Entail, create a Fortei- 
ture of the Right of the Appellant the Duke, who was the Male Heir of the Grantor, and as ſuch poſſeſs'd 
the Entailed Eſtate, and conſequently the ſaid Appellant had no Right to commence or proſecute the ſaid 
Suit. And the Reſpondent's Brother adhering to this Objection Inſiſted that William Earl of Rexburgh had 
by the foreſaid Entail rxprels Powers to grant Feus of any Part or Parcel of the Eſtate, if the yearly Profit 
was not thereby diminiſhed from what it was at the Time the Succeſſion devolved upon him. — That in re- 
lation to the Feu Right in Queſtion, Earl William had improved and augmented, and not diminiſhed the 
Rent of the ſaid Lands of Broomlands. e 6 

He alſo pleaded the Benefit of Preſcription, having for near double the Years required by Law had qui- 
et and peaceable Poſſeſſion upon. Charter and Seiſin, which had been homologated or approved of, and ac- 
quieſced in by the Appellant and his Predeceſſors. | 

The Appellant the Duke, in Anſwer to the ſaid Objection Inſiſted that the then Defendant was not en- 
titled to make the ſame, it being Jus ter!ii to him, who could have no Right to Profit by the Contraven- 
tion of the Entail. And to the ſaid Defendant's Plea Replied, That the Feu Duty ſtipulated to be paid, 
was not adequate to the Profits of the Lands, and was an Eluſory, and not a true and real Rent. 

And as to the Defence of Preſcription, it was replied for his Grace, that an Action of Reduction was 
brought in 1685, wherein Sir Alexander Don, the then Proprietor of theſe Lands, amongſt many others, 
was made a Party, to Compel the Reſpondent's Predeceſſor, amongſt others, to produce the Rights and Ti- 
tle Deeds of theſe Lands, in order to challenge and impeach the ſame, and ſuppoſing ſuch Action had nor 
been brought, the ſaid Alexander Don having entred to Poſſeſſion by virtue of a Leaſe, which could be no 


Foundation for the Plea of Preſcription, could not (though. he afterwards obtained a Feu Charter) alter or 
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change the Title of his Poſſeſſion, until the Leaſe did determine; and therefore (Preſcription neceſſarily 
3 Poſſeſſion upon Charter and Seiſin) it could not commence but from the Determination of the 

caſe. 237 

« The Lord Ordinary, the 21/7 of July 1732. by his Interlocutory, Repelled the Objeftion to the Appel- 
ce lant*s (the Duke's) Title, and ſuſtained the ſame, and reported the Debate upon the other Points to all the 
« Judges; and thereupon their Lordſhips, by their Interlocutory Sentence, the 19th of December 1732, 
** found That the Preſcription „ for the Defendant, commenced from the Date of the Feu Charter, 
« Anno 1650, and not from the Iſh (or Expiration) of the Tack, but found the ſaid Preſcription interrupted 
e by the Proceſs raiſed in the Year 1685, and found that William Earl of Roxburgh had ſufficient Powers to 
grant the ſaid Feu Charter and Diſpoſition ; and therefore repelled the Reaſon of Reduction proponed 
« for the Purſuer of the ſaid Charter, as granted à non habente poteſtatem, and of the ſaid Diſpoſition. 

Both Parties being diſſatisfy'd with the ſaid Interlocutor's, have appealed. 

The Appellant, the Duke of Noxburgb, hath brought his Appeal againſt ſuch part of the ſaid Interlo- 
quitor, as finds that the Preſcription proponed for the Defendant, (the Reſpondent Maucbope) commenced 
from the Date of the Feu Charter Auno 1650. and not from the Expiration of the Leaſe, and againſt the 
laſt Part of the ſaid Interlocutory, which finds that William Earl of Roxburgh, by the Tailzie, had ſufficient 
Powers to grant the ſaid Feu Charter and Diſpoſition. And his Grace objects, 

That as Alexander Don held the faid Lands as Tenant to Robert Earl of Roxburgh and the Heirs of En- 
tail, Earl William could not, to the Prejudice of the Heirs of Entail, change the Nature of the Poſſeſſion 
during the Continuance of the Tack or Leaſe. 

Nothing is more certain than that every Leſſor or Leſſee may, by Agreement between themſelves, change 
the Nature of the Leſſee's Poſſeſſion, and that the Leſſor may grant, and the Leſſee accept, in lieu thereof, 
any new Deed which the Grantor hath a Power to grant; and the Appellant, the Duke, and his Father, 
have themſelves, in the ſtrongeſt Manner, ſubmitted to and confirmed the Alteration in this Caſe, by ſuffer- 
ing the Poſſeſſion to go under and according to the ſaid Feu Charter for 77 Years, without queſtioning the 
ſame, and by receiving the Rents for the ſame, according thereto, their Agents having from Time to Time 
and continually, granted Acquittances to the Poſſeſſors of this Eſtate, of the 7 1. 10 5. per Annum, the Rent 
reſerv*d by the ſaid Feu Charter, as the Feu Duty payable out of the ſaid Lands. 

That during the Currency of the Leaſe, Alexander Don had a full Title to the Poſſeſſion of the Lands in- 
dependent of the Feu Charter; wherefore the Heir of Entail, until the Determination of the Leaſe, was aon 
2 agere, and in Conſequence the Preſcription cannot run againſt him but from the Expiration of that 

erm. 

The Heir of Entail had a Power to redeem the Leaſe, and therefore cannot be ſaid to have been uon va- 
lens agere, and further during the Subſiſtance of the Leaſe, could have brought an Action of Reduction of 
the Diſpoſition and Feu Charter, of which he could not be ignorant, becauſe the Infeoftment was upon Re- 
cord, and in regard yearly Acquittances were granted by the Heir and thoſe employed under him, which 
referred to this Feu Charter, the Rent being paid and accepted from the Year 1650. according to the Re- 
ſervation in the Feu Charter, and not according to the Rent reſerved by the Leaſe. | 

That tho' the Heirs of Entail had a Power and Faculty reſerved to lett Leaſes and grant Feus with- 
out diminiſhing the Rental, yet it was implied that the Rent ſhould in ſome Meaſure be adequare 
to the Profits of the Eſtate ; whereas at the Time the ſaid Feu Charter was granted by Earl William, 
the ſmall Sum taken payable by the Reddendo, bore no Proportion to the real Profits of the Eſtate. 

That Limitations and Conditions cannot by Conſtruction be extended beyond the Words; and by the 
Clauſe in the Settlement referred to, the Power and Faculty of granting Feus is in plain and expreſs 
Words given to the Heir; nor is there any Reſtraint upon this Power and Faculty, but by the Proviſo, 
that the Rent, or Feu Duty ſhould not be leſſened or diminiſhed prout Tempore Succeſſionis dit* beredum 
iiſdem perſolvere contigerit. 


That the Feu was granted in Satisfaction of a Bond of Penſion for Five Hundred Marks yearly, and 


becauſe the ſaid Alexander Don had undertaken the Payment of Two Life Rents with which the Eſtate 
was charged; therefore the real Rent paid by the Leſſee was not only. the 6 J. Scots, payable to 
Earl Robert, but to this ſhould be added the Five Hundred Marks of Penſion and the Value of the Life 

Rents. ; | 
No greater Rent had ever been paid to William Earl of Roxburgh or his Anceſtors, out of thoſe 
Lands, than the ſaid 67. Scots yearly; and therefore when the Feu Duty, payable by the Char- 
ter, was 7 J. 105. it was a higher Rent than what was payable fo the Heir upon opening of the 
the Succeſſion ; neither can the yearly Penſion and Lite Rents be accounted any Part of the Rent, * 
| cauſe 
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cauſe the Penſion determined with the Life of the ſaid Alexander Don, and the L. ife-Rents with that of the 
two Life-Renters, and in all Events the Leaſe was to ſubſiſt for Nineteen Years after the Death of the 
ſaid Alexander Don; and tho' the Life-Rents had been all expired before his Death, no more was to be 

id to the Heir in Poſſeſſion of the Eſtate than the above Rent, which had been affixed and aſcertained 

y the Maker of the Entail, and could not by any Heir claiming under his Gift and Donation be objected 
to as Eluſory ; eſpecially ſeeing Earl Robert could not be ignorant that the Lands were of greater Value, 
the Leaſe reciting that it was granted in Satisfaction of the yearly Penſion, and for relieving him of the 
Life-Rents affecting the ſaid Lands, and for the other Conſiderations beferementioned. 

That by the Conception of the Charter certain Preſtations ariſing from the Nature of the Feu are 
releaſed ; and tho* Earl William ſhould be ſuppoſed to have had Power to grant a Feu at the Rent afore- 
ſaid, yet he could not in Virtue of the reſerved Power and Faculty releaſe the Feuer of any Preſtation 
that did naturally ariſe from a. Feudal Contract. | 

The Preſtations to the Superior commonly are and may be regulated pactis & proviſionibus hominum; and 
therefore Earl Robert having given the Heirs of Entail a Power and Faculty to Feu, limited only in this 
Particular, That the Rental was not to be diminiſh'd as in this Caſe the Rental was augmented, the re- 
leaſing certain Preſtations payable by ſome Feuers to their Superiors was not inconſiſtent with the Powers 
expreſly given to the Heir of Entail by the Settlement; and beſides, theſe Preſtations were only releaſed 
during the L.ife-Time of the ſaid Alexandernder Don. 

James Wauchope brought his Appeal againſt the firſt Interlocutor which repels the Objection to his Grace 
the Purſuer's Title, and alſo againſt that Part of the other Interlocutor, whereby it is found that the Pre- 


ſeription is interrupted by the Proceſs raiſed in the Year 1685, And humbly hopes the fame ſhall be reverſed 
for the following and other Reaſons. 


If the Grant of the Feu Charter in queſtion was a Contravention of the Entail, the neceſſary Effect and 
Conſequence of ſuch Contravention, by the very Words of the Entail, was a Forfeiture of the Right of 
the Grantor and all his Iſſue; and therefore the Appellant the Duke, who claims as Heir of the Body of 
the Grantor ſo forfeiting, had no Title whatſoever to carry on any Suit concerning the Lands entailed, or 
any Part of them. 

And as to the Preſcription it appears from the Summons of Improbation in the Year 1685, wherein Sir 
Alexander Don with many other Perſons are made Parties, no particular Writing is ſpecially mentioned 
wherefore, notwithſtanding of this Proceſs, he continued to poſſeſs and enjoy the Law bona fide, in Con- 
ſequence of the ſaid Feu Charter. | t 

hat it is a ſettled Point in the Law of Scotland, no Action can interrupt Preſcription, but where, not 
only the Title is particularly called for, in the Summons, but alſo the Objection libelled, of which the Plain- 
could avail himſelf; and here no Reaſon of Reduction was libelled, except that of Falſhood, which is per- 
petual of its own Nature, and on which his Grace the Duke of Roxburgh does not now inſiſt. 


For theſe Reaſons, and others to be offer d at Hearing, the ſaid James Wauchope humbly hopes, that 
the Appellant the Duke's Appeal ſhall be diſmiſs'd, and that Part of the Decree complained of by his 
Grace in the ſaid Appeal be affirm'd with Coſts ; and that on his the ſaid James Wauchope's Appeal, 
the firſt Interlocutor complained of, which repels the Objeftion to the Title of the Appellant the Duke, 


and ſo much of the other Interlocutor, as finds that the Preſcription inſiſted on in barr to the Duke*s Title 
was interrupted by the Proceſs raiſed in 1685, ſhall be reverſed. 


Dux. Foxsxs. 


C. TALBOr. 
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